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UNITED STATES ENVIRONMENTAL. PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

Ms. Elizabeth Motain 
Secretary 
Vermont ;Agency ofNamral ResOl.ll'ees 
103 South Main Street · 
Center Building 
Waterbury~ VT 05611-0301 

SEPl6200a 

'l'hank you for your August 1. 2003, Jetter to Acting Administra.tor Maria:m:1e L. Horinko. 
regarding the Conservation Law Foundation~s (CLF) petition asking your Ag~ to determine 
that storm water discharges to four impaired brook! in Chittenden County contribute to .known 
viola don,~ ofV eimo~s '\~Yater quality standards (WQS) and therefore require National Pollutant 
Discl;ar,ge Elimina.1ion System (NPDES) pamit!, You•ve asked for guidance ft6m tho 
E.nviromnental Promction Agency (SF A) on scveml issues related tO permits for discharges to 
impaired waters. Our responses to each of yom questions am enclosed. · 

Tb.m:lk you for sharing your eonecm.s on these .tss:ues. Please contact me if you wish to 
discuss thiS matter further, or have your smff call James A. Hanlon, Director, Office of 
Wastewater Management. at (202) .564-0748. 

Enclosure 

lntamet Addfau (L1A4 • htfp:Jiwww..-pa.gov 
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ANSWERS TO QUESTIONS RAISED 

1. · FP'here the receivtngwarer does not meet watu quality standards and. a final TWL has not 

been completed, does secrion 402(p){JJ(E) of the Clean Warer Act require that every storm wate:r 

di.rcharge that contains a mea.surab1e atul detectable a:mowir of the pollutant. including 

background levels of sediment, causing impairme.rst to recetve a NP DES permit? Or has EPA. 

identtjied a subset of storm warer discharges that re.(p(ire NPDESpenntts'l If so, what criteria 

are used to tdenti;h rhis subset of alscharge.s? 
. ' 

Clean Water Aet (CWA) section 402(pX2)(E) does not automatieally.require all storm 

wate;r discharg~ that conu.in measurable pollma.nts and discharge into impaired waters to obtain 

NPDBS permits. Rather, this s~on establishes a. desig:nation authority under which the 

p:etmitting agency may mm case.-by..case determiruttions of the need .for an ~DES permit. The 

des:ignation authority under § 402(p )(2)(E) is a valuable tool in the regulatory toolbox to protect 

water quality. During the firstphue oftbb stonn water program under tb.e 1987 amendments~ 

§ 402(p )(2)(E) ensured that high priority storm 'Water sources, in addition. to industrial activities 

and large and medium .. sized municipalilies~ could be regulated with NPDES permits. To our 

k.nawf<:dge~ the de.S:lgnation authority was not widely used during the :firsrphase, except for , 

:filling ~doD.UI h.olesN in the soope of coverage of municipal separate storm sewer systems (M:S4s) 

. m urban areas. EPA and the stakeholders (mclud:ing States) pmicipating in development of the 

second.~ regulations recognized the continuing importance of tho designation authority to 

protect water quality. The new regulations m amtain the designation authority "to assure 

·progress" toward artaimrierd ofvvater quality·standm!s in a watershed. 64 Fed. R.eg. 68722. 

6~18 1 {Dec. 8; 1999). EPA vigorously defended retaining this de$itplation authority and 'Was 

upheld m challenges to the second phase regulations. EnWop.men;taJ Defense Center; et al. v. 

~ 319 Fjd398.444 447 (9mCir.2003). 

Neither the CWA nor hnplen:u'Jflting reguhnio.ns impose a non-disomiona:cy duty to 

designate sour.ces. However, an agency should .act reasonably ~ its exercise of discretion to 

desi,gnate (or not) sources bas~ on available 'information an.d. relevant considerations. EPA does . 

•not intetpret the regulations to require desipation (for NPDES permits) of evczy storm warer 

discharge to an impaired water with a measurable mel detectable amount of the pollutant caus:ing 

the impainnent. However. 40 C.P.R. § 122.26(a)(9) requites a permit to be obtained when, 011 a 

ca,se..by-ease basis, the permitting amh.ority deteimines that a storm water discba;rge is 

contrlf!uting to a violation of a water quaijty standard or is a significant c,tmtrl.butor of pollutants: 

. to wm;ers of the U.S •. Of course, both individual and general NPDBS permits are options for 

_....control of pollu:tam discharges from designa.'ted storm water d~harges; 

In response to the second part of your question, EPA has not identified a subset of storm 

·water discharges that require NPDES pem:Uts,. other than the additional MS4s and the smaller 

construction sites in the second phase regulanons. In the Repbrt to Congr.ess preceding those 

regulations~ EPA categorized and characterized the rimaining unregulated point sources of storm 

water and concluded that only certain of those sources within any particular category warranted 
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regulation under NPDES. and only on a I~ basis, to pro~ water quality.· Beyond tl:le 
sources identified in the first and second phase reguladons~ EPA anticipated that NPDBS 
agencies (mcluding EPA in some States) would reasonably exercise the authority to desipato 
add~onal sources as necessazy to protect water quality. 

In a 1990 Agency guidance doe;um,ent supporting aesignation under the fll$t pb.uc 
regulations. EPA did idem.iiY a variety of ctr:cumstances where storm water sources to imp~d 
waters should be considered for designation. (The guidance document did not identify •'criteria" 
beyond those identmed in the CW A.) Anlong other tbingst tba guidance notes that the report! 
that States generate under CWA sectionJOS(b) would provide a critical source of information 
for making designation deter.mln:J.tions. The guidance also recommends that designation is 
appropriate as soon as the adverse impacts :from storm water· are recogntted. In .some sitUations 
there may not be enough icfmimation to detenni.nc the ea\lle of impairment or to identi.tf stopn 
water sources that conm"bute to the water quality standards violation. But \Vhere St.lch 
infoa::manon .exists; NPDES pennits should J>e required for·stortn water discharges found to be 
con.tri'buting to standards violations. BP A has not defined a threshold Jevet of pollutant · 
oontn"bution that would trigger· such a finding, but it would be; reasonable to require permits for 
discharges that contrlbute more than de minimiS amounts of pollu.tants identified as the cause of 
impmmem to a water b9dy. 

2: Where the receiving wmu does not meet water quality sandards andprtor to the final · 
approval ofa TMDL·dou sec&n JOJ(d) ofrhe Clean Water Act, or any ride isrued thereunder, 
prohibit a new discharge aruJ/()r ref.rmance of a permit fur an exi&tlng wcharge until a TMDL 
iJ complet1? 

EPA docs not interpret the CWA or its implementing .replaticms to contain an absolute 
prohibition· against the issuance of a permit for a new or existing discharge tO ·an impaired water 
in the absence of a TMDL. Rather, discharges are to be evaluated on a ~ase·by...cssc basis to 
determine if the discharge would cause or .contribute to a violation ofwat~r quality standards. 'A 
pemili may. be issued if the discharge will not cause or contn'bute to a violation of standards and, 
convcmly, must be denied if the discharge would cause or contribute .to 'such a violation. See 40 
C.F~R. § § 122.4( d), (i). 1'here are at least three situations in which EPA believes pe.p:nits for 
disd:tatges into impaired waters may be ~ consistent with om:rent federal regulation.s prior to 
"'lv1DL dovelopment: first, where the discharae does not contain the pollutant for whieh the water 
i! impaired; .seco.nd, in oircum.stattces involving non·bio:accumulative m,d non.:.petti.stent 
pollutants, where the permit contains dfluent limits that are at or below either the numeric 
criteria or a quantificatio~ of a nw:rative water quali1y criterion such that tho effl~t vvill not 
increase The pollutailt ooneeniration in the waterway; and third,' where the increased load is offset 
by load reductions from other sources disohargins to the impaired segment. 



- J. In a ·nondelegated stare$ dou EP .A; ar part of fts NPDEs permirrtng rupon.stbilitiesf issue 

NPDES permits for discharges of storm water to fmptrired wattr.r in addition to the Phase 1 

iltdu.rtrlal permits or Phase I and II erosion pennfu? /fro, 
. . 

a. 'What are EPA's technical refjUirements for storm water treatment practices? 

b. How does EPA determine any· appropriate water qualiry based effluent limir for fhe 

discharge and is this h'mit expressed as a BMP or a numtrlcallimit? 
c. Under what cr:mditions does EPA authorize ~ stonn water permits and renew 

existing Jf()rm water permits discharging to receMng waters tht!{ currently fail to meet 

water (lUQlity stanilaras 7 

. 
( 

In a state that is not a.mhorlzod to administtr the NPDES permit program {e.g.1 

Massaelu.uetts or New Hampshire). EPA is the permitting authority and would ma'k:e the 

determination under 40 C.F .R § l22.26(a)(9) whether a :stoml water discharge is contributing to 

a water quality .standards violation 6r is a significant oorrlrl.butor of pollu.unts. To date, EPA 

.Region I (which issues ,permits in MaSsachusetts and New Hampshire) has not designated 

specific. additional sources Under Section 402(p)(2)(E): although ~ion 1 recently re~issue& an 

NPDBS general permit for industrial storm wa-. that contains a "seeto.t' for designated 

dischargesln the event ~gion 1 were to J:J.l!ke S'UCh a designation (or designations). We ~-pect 

that water quaiity .. based efflueni ~ons in NPDES p~tS for designated stoun -water 

di.scl:!arges would be expressed in most eases as best m.mag~ practices because of the 

difficulty of establishing numerical effluent limits .. AJ descr.ibeq in response to question -#2 

above ... new discbuges of st0m1 w-ater to impaired watc;rs may be permitted in certain 

circumstances. :&dsring discharges of storm. water to impa.ired watm may also be permitted · · · 

with con.dition.s imposed to ensure that such discharge "Will no longer cause or contribute tolnon~ 

attainment of a water quality standard. For iosta:nces where EPA is the permitting auth.arlty, the \ ( 

~Y ~ght ~mid« other water quality.protocti~ that are already in place at .a p.articular 

scource when determining whether to desigwttc that panicula:r source under CW A 402(p)(E). as 

well as when to make suoh a designation (or a permit application deadline) effective.. Vigorously 

implemented controls that otherwise might be 'volun"ta.rt may provide a. reasonable basis to defer 

· desigtUtion Of a particular so'llice. . 

. 4. We understand that EPA and state programs work differently in that EPA 1ssu~ a permit that 

complies with the Cle(m Water Act and then "derenntries whether rhere tr compliance with the 

water quality standan:ls, 'tflh!]e Vermont. when issuing a pmrtit, murr determine thai there 0: and 

will be cornplitmce wirh standtzrds before the permit is issued We are aware ofsituatiom in 

Region:! where EPA. has issued NP DESpermit1 and 'Simultaneously issued an enforcement order 

against the permittee for failing tt:l meet water· quality sta:ndards with the order ccmtainlng a 

compliance schedule. Ht:tW dou EPA. 's approach to permitting offect EPA 's anJ"HHers to the 

above ({Utstions? · · 

It is correct that EPA issues NPDBS permits with limits to enstn"e that technology~based 

and Mter quality~based requirementS are met. hrespective of whether the permittee can 
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~ediately comply with the requ{remenB. When legally permissible. EPA may include a compliance ichedule in the permit itself; in other circumstances, EPA may incorporate a compliance schedule into an adminis'trative order issued simultaneous with or .soon ilitbr permit issuance. The .natlltc of the permitting approach. docs no1 affect EPA's answers to the questions abov~. · 

.5. What fs EPA.~ position on the assertion by ClF that ''unless the: discharges identified in · · CU',r petition are re!.JUired to obtain NPDJ!S permtts through appropriate regulatory action · under 402(p){2){E), Vumont will be at risk ofl#.tJu:!rawal of the NPDM dele gallon pursuant ro 40 C.F.R. §§ 12J.63 and 123.64. "? 

We do .not agree with CLF•s charactedzation of the consequences ofVennont's failure ro teqUire permits of the discharges identified m CLF' s pention. Pro gmn withdrawal is a highly unusual action that may oecur when a state program nQ longer complies with the requirements-of section 402 of1hc CWA and40 C.Flt Part 123. and the state fails to take corrective action. Further;, program ~dmwals occur:only after fh'e conclusion of withdrawal proceecUng$
1 
d~ which the party .seeldn.g·'Withdra\Val of a. Sfatefs program will have the burden of coming forward with the evidenA:e in a hearing held pursuant to 40 C.F Jl § 123.64. EPA typicaUy worb with states to hblp id!ntify and coaect program deficiencies so that withdrawal is unnecessary. 
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